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Introduction
Preparing a Mediator’s Check List (“MCL”) of Key Legal and Factual Issues will assist the Mediator to focus on
the issues she must master during the Mediation Process (“MP”) to facilitate a voluntary settlement of the dispute.
Specifically, using the MCL will help the Mediator identify and gain a better understanding of the important
issues to discuss during the pre-mediation conference. Also, by completing the MCL, the Mediator will be more
confident in directing Counsel’s attention to the important legal and factual issues they need to review with the
Disputants. Lastly, the MCL emphasizes the importance of sharing accurate and non-privileged information with
all participants in the MP. By encouraging (and in some instances directing) the Disputants to exchange accurate
information, the Mediator sets the stage for a successful MP. The discussion which follows is a summary of rules
governing the MP that may be useful in dispute resolution, litigated cases and court annexed mediations.
Mediation Defined
California defines mediation as “a process in which a neutral person or persons facilitate communication
between disputants to assist them in reaching a mutually acceptable agreement.” See, Code of Civil Procedure
section 1775.1, Evidence Code section 1115 and Saeta v. Superior Court (2004) 117 Cal.App.4th 261, 269.
The Mediation Process
The Mediation Process involves many Mediator-directed and “individualized processes,” including discussions
regarding the payment of the mediation fee, convening issues, scheduling hearings, telephone conferences,
agreement on procedures to be followed during the MP, briefing schedules, confidentiality parameters, oral
participation of Disputants, opening statements of Counsel and/or Disputants, procedure on private caucuses with
Disputants and Counsel, conditions applicable to the delivery of documents, delays to obtain additional evidence
or materials, the advisability of a Mediator’s proposal, delays to obtain settlement authority from indemnitors,
intra-mediation negotiations with insurers, strategic disclosure of information, preparation of partial agreements
and final settlement documents covering the entire dispute.
Continued, Page 2.
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Flexibility
The MP must be flexible enough to incorporate the specific needs of Counsel, the Disputants and the type of
dispute the Mediator is hired to resolve.
Mediation Tools
The MP includes (in varying degrees depending on the mediation style or process agreed to by the Mediator,
Counsel and Disputants), collaboration, cooperation, evaluation, facilitation, negotiation and persuasion. Special
attention must be devoted to discussing with Counsel and Disputants on the appropriate use of confidential
information disclosed to the Mediator. When and under what circumstances may this information be disclosed?
At a critical juncture in the MP, should the Mediator make a Mediator’s proposal to move beyond an impasse?
Make sure there is clear agreement among the parties and counsel on the terms and conditions governing the
use of a Mediator’s proposal and the use of any confidential information.
Mediation Style or Process
Professor Jay E. Grenig from Marquette University Law School in his book, “Alternative Dispute Resolution,”
defines three “styles” or “processes” used in the MP.
Section 2:17 Evaluative
Evaluative is a hybrid of mediation and early neutral evaluation.
In evaluative mediation, the mediator decides what the case is
worth and advises how it should be settled. The evaluative
mediator assumes the parties want and need the mediator to
provide direction as to how and why the case should settle a
certain way or for a certain sum. Evaluative mediation can be
effective in a case where the neutral mediator has tried many
similar cases, has judicial experience or otherwise knows the case
well. The Meditor’s proposal is the monetary value she places on
the case as the means of moving the negotiations beyond an
impasse.
Section 2:18 Facilitative
The facilitative mediator works with the parties, downplaying
his or her expertise. A facilitative mediator does not offer options,
solutions or opinions about the outcome. A facilitative mediator
may be energetic in urging the parties to revaluate their positions
and legal analysis, but a facilitative mediator would not give his or
her own opinion on the merits of the claims or defenses, or the
likely outcome of the case.
Section 2:19 Therapeutic and Transformative
In therapeutic mediation, mediation is a form of
communication in which the parties are encouraged to engage in a
full expression of their feelings and attitudes. Therapeutic
mediators claim authority based on expertise in managing
personal relationships and use mediation to help people reach
mutual understanding through collective agreements. The
therapeutic model emphasizes emotional concerns.
The transformative approach to mediation rejects problem
solving as a goal. Instead, it seeks party empowerment and
recognition. Transformative mediation aims at changing the
parties. Transformative mediators view disputes, not as problems,
but as opportunities for moral growth and transformation.

The Professional
Mediation Institute
Board of Directors:
Robin Caral Shaw, Boca Raton
Stuart Suskin, Gainesville
Andy Bucher, Boca Raton
Hon. Robert Dietz, Sebastian
Jeffrey Grubman, Miami
Christine Harter, Ocala
Bob Hoyle, Bradenton
AnnaMarie Kim, Orlando
Larry Langer, West Palm Beach
Hon. David Langham, Pensacola
Hon. Michael Orfinger,
Daytona Beach
Jake Schickel, Jacksonville
Continued, Page 4.

2

Mediation Institute 2015

The PMI Program creates
conversational opportunities for
the audience and presenters.

PMI boasts some of the best
speakers, bringing you timely
topics and useable take-aways.

The experience includes chances to
consider other points of view, learn
about other people and their
perceptions, and become a better
neutral.
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How Does Mediation Differ from Adjudication of Disputes
Mediation differs from Arbitration and Litigation in many important ways. In Mediation the Disputants
themselves impose the voluntary terms of settlement of their dispute, they control the MP, its timing and scope.
The Disputants involved in the MP can’t be compelled to accept a settlement. They must voluntarily agree to
accept a settlement.
The Disputants create their own time line for the mediation sessions, its location, and the mediator encourages
them to remain non-adversarial during the MP.
Disputants have the option to terminate the MP and session at any time. It is very important for the Mediator
to inform the Disputants and Counsel that no one can compel them to accept a settlement during the MP.
Some litigated cases arising out of the MP involve claims that the mediator coerced one of the parties to accept a
settlement based on the misuse of confidential information. See Travelers Cas. and Surety Co. v. Superior
Court (2005) 126 Cal.App.4th 1131, 1139.
Confidentiality
Confidentiality is a key advantage of Mediation. Arbitration in many instances, and litigation in all but very
unique circumstances, is open to public scrutiny. The MP is and remains confidential. And, in all but a very few
instances, Mediation and the settlements achieved therein are not subject to discovery or review by the courts.
The Mediation privilege bars the use of all documents, communications and actions taken in preparation for and
during the Mediation even in cases where the client alleges in a lawsuit filed against the lawyer for malpractice
arising out of communications, out of the presence of the Mediation, between the lawyer and client that
occurred during the mediation. Cassell v. Superior Court, 51 Cal. 4th 113(2011).
Additionally, a signed confidentiality agreement pursuant to a court ordered settlement conference conducted
by a Mediator in a pending in Federal Court lawsuit will be enforced to bar evidence of what occurred during a
Mediation in an effort to set aside a settlement reached during a Mediation. Facebook Inc. v. Pacific Northwest
Software Inc.,604 F. 3d 1034, 1040-1042(9th Cir. 2011)..
Mediation produces a final and confidential settlement of the Dispute. Courts will continue to dismiss
litigation challenging settlement arrived during mediation. See Foxgate Homeowners’ Ass’n, Inc. v. Bramalea
California, Inc., (2001) 26 Cal. 4th 1, 13 prohibiting reports from the Mediator other than a statement that the case
has or has not been resolved.
The parties and the Mediator should sign the confidentiality agreement when the Mediation is scheduled and a
deposit is made for the Mediation and certainly not later than the first contact with the parties and counsel.
Third Party Adjudicators
In Litigation a judge or jury decides who wins the case and how much the winner recovers in damages or other
relief. Appeals from judgments are common and may take several years to complete. The Litigation process
takes place using legal rules leading to a decision - who wins and how much the winner recovers.
Arbitration, while less formal than litigation, still has legal, commercial or other formally adopted rules the
parties agree to apply during the arbitration which leads to an award from an arbitrator or group of arbitrators.
In both Litigation and Arbitration, third party adjudicators - other than the Disputants involved - make the
decision on who wins and losses. In Litigation, the intimate details of the dispute and Disputants’ lives become a
part of the public record. How would you like your life history to become an open book that anyone can read?
Many people want to avoid Litigation and Arbitration because they do not want their disputes to be subject to
public scrutiny. Arbitration may also result in public scrutiny of personal lives and business deals, when one of
the Disputants opposes the award and moves to vacate it in the court.
All court proceedings are open to the public unless a court orders otherwise after a court hearing on the
necessity and justification for confidentiality.
Case Law Analysis of Mediation and Adjudication
“Although mediation takes many forms and has been defined many ways, it is essentially a process where a
neutral third party who has no authoritative decision-making power intervenes in a dispute to help the
disputants voluntarily reach their own mutually acceptable agreement.” Saeta, supra, at 269.
Continued, Page 5.
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In Arbitration and Litigation a judge, arbitrator or jury imposes their decision resulting in the entry of a
judgment, verdict or award in favor of one Disputant. The adversary system is designed to identify one winner. In
some high profile arbitrations, such as Ovitz v. Schulman (2005) 133 Cal.App.4th 830, 835-836, the arbitration was
very similar to a trial before a judge but the costs were significantly higher because the parties paid the Arbitrator’s
fees. Arbitration fees can amount to as much as $700/hour. In The Ovitz case, the court of appeal affirmed the
trial court’s order vacating the arbitration award. It observed: “The arbitration proceeding began on September 8,
2003. On 23 days through February 26, 2004, the Arbitrator took evidence and heard argument. Twenty-one
witnesses testified in person, seventeen by declaration. The parties introduced several hundred exhibits. On
February 26, 2004, following closing arguments, the Arbitrator orally ruled in favor of the APG parties on certain of
their claims, and awarded them approximately $1.5 million in damages. He found against Schulman on all of her
claims. On May 12, 2004, the Arbitrator ruled that the APG parties were entitled to $1,878,739.15 in attorney fees
and costs. The Arbitrator directed the APG parties to draft a written award reflecting his findings.”
MP Totality of Interactions
The Mediation Process includes the totality of interactions among the Disputants, Counsel, indemnitors,
insurers, and the Mediator.
Mediation is a very inclusive process. It includes all forms of communication, oral and written, demonstrative,
and the all-important body language the parties’ exhibit during the entire MP.
All Counsel and Disputants should observe and stay tuned to all forms of communication and other conduct each
exhibit during the MP.
The Mediator must always take account of parties’ and counsels’ reaction to her actions that may be interpreted
as favoring one Disputant over another. An example of conduct to be avoided by the Mediator is greater
familiarity with a party’s counsel or social activities. Avoid all appearances that the parties can interpret as favoring
one side over the other.
Intra-Mediation Side Bars
Mediation may include the intra-mediation side bars of negotiations that take place ancillary to the primary
dispute before the Mediator. For example, in a labor termination case, how much will the insurance carrier pay to
resolve the dispute? How much will the employer pay?
The Intra-mediation side bars may have to take place and issues of contribution resolved before, during or after
the primary mediation session is underway.
It is important to document intra-mediation agreements reached with all funding sources, providing very
specific terms of when and how much each party will pay to resolve the dispute.
Presence of Necessary Parties and Funding Sources
In court annexed mediation, the law requires that an insurer’s representative attend the mediation session. It is
advisable to have all funding sources participate in the mediation when their existence has been disclosed by the
parties because they may directly or indirectly control the outcome of the mediation.
Continued, Page 6.
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See Doe 1 v. Superior Court, 132 Cal.App.4th 1160 (2005) and Travelers Casualty and Surety Co., supra, at 1146,
discussing the role the insurance companies for the Roman Catholic Bishop of Los Angeles play in the settlement
of sexual abuse claims and the fight over insurance policy exclusions. As reported in the Los Angeles Times on
November 9, 2005, Craig de Racat a lawyer representing one insurance company said: “What we want to
understand is the facts and the policies.” Time staff writer Jean Guccione said: “Lawyers for the insurers said
Mahoney had placed them in a Catch-22 situation where they either must pay to settle all the cases, without
knowing whether they are valid, or refuse and be sued for failing to provide coverage.”
Judge Fromholz, hearing the insurers’ motions for release of evidence, said: “insurers have the option of
meeting settlement demands and then suing later to recover any money paid out for damages not covered by the
archdiocese’s existing policies.”
Appearance at the Mediation
In Court Annexed mediation, Disputants and their insurer’s representative must attend the mediation.
California Rules of Court Rule 1634, provides:
The parties shall personally appear at the first mediation session, and at any subsequent session
unless excused by the mediator. When the party is other than a natural person, it shall appear by a
representative with authority to resolve the dispute or, in the case of governmental entity that
requires an agreement to be approved by an elected official or legislative body, by a representative
with authority to recommend such agreement. Each party is entitled to have counsel present at all
mediation sessions that concern it, and such counsel and an insurance representative of a covered
party also shall be present or available at such sessions, unless excused by the mediator.
Completion Deadlines in Court Annexed Mediation
California Rules of Court Rule 1637(b) provides: “Mediation shall be completed within 60 days of a reference to
a mediator, but that period may be extended by the court for up to 30 days on a showing of good cause...”
Rules Encouraging Mediation before Discovery
California Rules of Court recommend that mediation take place during the early stages of a litigated case and
before the parties spend a lot of money on prosecuting and defending the lawsuit, discovery or extended legal
proceedings.
California Rules of Court Rule 1637(b) provides:
The parties are urged to exercise restraint in discovery while a case is in mediation. In appropriate
cases, a protective order under Code of Civil Procedure section 2017, subdivision (c), and related
provisions, may be issued to accommodate that objective.
California Code of Civil Procedure section 1775(d) provides:
Mediation and similar alternative processes can have the greatest benefit for the parties in a civil
action when used early, before substantial discovery and other litigation costs have been incurred.
Where appropriate, participants in disputes should be encouraged to utilize mediation and other
alternatives to trial for resolving their differences in the early stages of a civil action.
The Los Angeles County Superior Court Local Rule 7.12(k)(3) and (4) provide:
“(3) In every case, counsel should consider and discuss with the client whether the client’s interest
could be adequately served and the controversy more expeditiously and economically disposed of by
arbitration, mediation or other form of alternative dispute resolution.
(4) Counsel is encouraged to discuss the various ADR processes with their clients and explain the
confidentiality and non-binding nature of the selected process.”
Statistics generated by administrators of Court Annexed mediation programs claim that 70 percent of cases
referred to Mediators are settled during the mediation session or shortly thereafter
Other Benefits of Early Mediation-Reduction of Transaction Costs
Early mediation of the disputes will save the parties substantial “transaction costs.” Transaction costs represent
all expenses allocable to all participants in the litigated case that are not paid to counsel, the experts and as court
costs.
Continued, Page 7.
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Some
Thoughts
“Use soft words and hard
arguments.”
— English Proverb
“Nobody ever forgets where he
buried the hatchet.”
— Kin Hubbard
“Humor is the affectionate
communication of insight.”
– Leo Rosten
“One of the best ways to persuade
others is with your ears — by
listening to them.”
— Dean Rusk
“Reason guides but a small part of
man, and the rest obeys feeling, true
or false, and passion, good or bad.”
— Joseph Roux
“You can’t shake hands with a
clenched fist.”
— Indira Gandhi
“You’ve got to know when to hold
’em, know when to fold ’em, know
when to walk away, know when to
run.”
— Kenny Rogers
“The problem with communication
is the illusion that it has occurred.”
— George Bernard Shaw
“It isn’t that they can’t see the
solution. It’s that they can’t see the
problem.”
— G.K. Chesterton
“We are all inclined to judge
ourselves by our ideals; others, by
their acts.”
– Harold Nicolson
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Transaction costs include the value of time devoted by salaried
personnel and others to assist the Disputants in supporting a claim or
defense. For example, a company sued by an employee for wrongful
termination will need the assistance of the HR Manager and other
knowledgeable employees to supply information about the terminated
employee, the review of records and to participate in mediation,
discovery and trial if necessary.
The time devoted by these employees is computed by their hourly rate
and multiplied by the number of hours devoted to the dispute. The
employer bears this expense and pays the employee for these services. In
business litigation, lawyers estimate that transaction costs may equal the
amount of money paid to the lawyers prosecuting and defending the
case.
Actual transaction costs are computed by taking an hourly rate and
multiplying it by the number of hours devoted by persons recruited to
support the claim or defense. Transaction costs do not include lost
opportunity costs, time away from family, cancelled vacations or other
activities not pursued because of the time demands of the dispute.
Additional transaction costs may be incurred when an employee must
transfer some tasks to a temporary employee or the company has to pay
overtime so work is completed in a timely manner.
When an employer indicates that “this is not costing me any money to
defend the claim,” or the plaintiff says “my lawyer is working on a
contingency fee basis so I have nothing to lose,” the Mediator may
consider engaging Disputants and Counsel by asking questions regarding
the items noted above. This will focus their attention on transaction
costs. Liability for attorney fees and court costs should also be reviewed
when clients have not considered that risk factor.
Summary of Mediation’s Advantages over Adversary Process
Mediation provides confidentiality, may preserve a relationship,
reduces dispute resolution costs, and is final in all but a small percentage
of cases. Moreover, unlike the adversary dispute resolution methods,
Mediation permits the parties themselves to implement unique solutions
to resolve a dispute that may include the exchange of value other than a
money judgment.
Confidentiality: The Disputants’ lives, transactions and mistakes are not
spread upon a public court record;
Preservation of Relationships: The non-adversarial nature of the MP may
preserve business, professional or personal relationships;
Finding Acceptable Solutions: Mediation permits the Disputants to focus
on underlying interests, needs and goals that may not be addressed by a
court judgment, jury verdict or the award of an arbitrator;
Costs: See comparative chart on typical litigation or arbitration and how
early resort to the MP will reduce legal expenses; and,
Finality: A Mediation settlement is final when properly documented.
Continued, Page 8.
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How to use the MCL?
Counsel, Disputants and the Mediator all need to have access to accurate information on key issues to assist the
Disputants to reach a settlement.
The MCL is a guide to make sure all involved in the MP have identified and gathered the information that will
be helpful to resolve the Dispute.
The MCL is useful in court annexed mediation programs and private mediations as well. When possible, this
information should be gathered before the first mediation session. To encourage Disputants and Counsel to make
this information available to the Mediator, the Mediator may want to discuss the list with Counsel and even
outline the information she needs in her mediation engagement letter.
In small case mediation and less complex disputes, the MCL should be streamlined to cover only the critical
information needed to resolve the Dispute.
Also, the Mediator should ask for any other information that Counsel or the Disputants think is important to
understand to assist in resolving their dispute. The Mediator, Counsel and the Disputants should agree in writing
how to treat the information made available to the Mediator. Will it be confidential? Will it be shared? The
Mediator should discuss confidentiality and document the agreement reached with Counsel before the
information is exchanged.
Pre-Mediation Discussions with Counsel
Many Mediators have pre-mediation conferences with counsel. Such conferences are very helpful in gaining
information that will not be put in legal briefs or requires explanations not suitable for a written presentation. But
make sure a confidentiality agreement is in place before having such conferences with Counsel or a Disputant.
During these discussions with Counsel or the Disputants, the Mediator will want to confirm that the
information they provide will not be used to the detriment of any Disputant.
In addition to maintaining confidentiality, the Mediator must make sure the information obtained in these
conferences will not affect her duty to remain impartial during the MP.
Counsel in many instances may express a reluctance to take the time to compile the information identified in
the MCL. The Mediator must persuade Counsel and the Disputants to supply the information as preparation is
the key to a successful mediation.
The Mediator must stress the importance of having accurate information on the key issues to assist the
Disputants to arrive at a settlement.
Delays Caused by Information Imbalance
Many mediations are delayed because accurate information on important issues has not been reviewed,
exchanged or verified by the decision makers. It is very common for expert reports, lost wages, and documents
establishing the key elements of claims or defense or witness statements to be at issue during the course of the
MP. If this information is disclosed for the first time in the Mediation session, decisions makers will want time to
analyze and verify the accuracy of the information. Accurate information is the foundation for a successful
mediation.
Accurate information creates a climate of cooperation, places in context the parties’ offers, demands and
counter offers that will be exchanged during the MP. The importance of accurate information that is made
available in a simple and understandable format, and that is capable of objective verification, is a critical
component of a successful Mediation. Knowledge is power. And, accurate information is the source of the
Mediator’s power to bring about a successful resolution of the Dispute.
Privileged Information
At times the Mediator may find Counsel and the Disputants will not deliver information to her because the
information is protected by the attorney-client, attorney-work product and trade secretes privileges. The
Mediator must make arrangements to protect these privileges and advise the parties that such privileges remain as
a matter of law under the all-inclusive Mediation Privilege. Cassell v. Superior Court, 51 Cal. 4th 113(2011). What
occurs in mediation remains confidential unless there is a documented wavier by the parties.
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Preparation of Pro Bono and Small Cases
At times the Mediator will find when talking to the Disputants and Counsel that they have not prepared for the
Mediation and failed to gather the information she thinks is needed to start the MP.
Lack of preparation is a very significant problem with Pro-bono mediations and small case mediations. In
small case mediations, failure to prepare is sometimes caused by a client’s limited budget and a desire to save
money until it is clear the case will not settle. The Mediator must be persuasive in getting the information she
needs to assist the parties to resolve these cases as well.
Information and Estimates
When the Mediator finds that the parties have not prepared for the Mediation she should give guidance on the
importance of providing reliable estimates for each category of information she needs during the MP. Also, it
may be necessary to devote time during the mediation to sort out accounting, billing and contract issues.
A review of reported arbitration and jury awards, settlements and mediations published by the Los Angeles
Daily Journal or other sources of case resolutions may be a useful source of information to show the parties how
similar cases have been resolved. At a minimum, the Disputants should provide the Mediator with legible copies
of key documents to be used during the MP. When the Mediator discusses the need for accurate information, she
should stress the fact that accurate information supplied to the Mediator, and exchanged among the decision
makers, is what good faith demands of the participants in the MP.
The Mediator should encourage the parties to exchange information that must be disclosed in discovery. It is
imperative that the Disputants and Counsel agree with the Mediator’s observation that the exchange of accurate
information is the foundation on which they need to build to arrive at an efficient resolution of the dispute.
Why the need for a MCL?
The information listed in the MCL helps all understand the Disputants’ needs, goals, demands, offers,
settlement negotiations, underlying interests and some of the unique issues that may need to be resolved during
the MP.
Preparation
The Mediator must devote the necessary time to prepare for the mediation.
A recent court decision suggests that the Mediator should explain the risks and costs involved in not resolving the
dispute.
In Frei v. Davey (2004) 124 Cal.App.4th 1506, 1516, the court observed that:
A mediator’s explanation of the process and estimate of likely expenses, which would have taken
place before or shortly after the litigation began, could have permitted the parties, in their own
self-interest, to reach a compromise agreement.
Continued, Page 10.
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The Frei case consumed over $500,000 in legal fees and costs during the course of litigating a real estate dispute.
“Yet the Daveys admitted they originally proposed to settle the dispute by completing the sale of the property
and having Coldwell Banker credit its commission of approximately $18,500 to the Daveys.”
Education
The Mediator must educate the Disputants and Counsel on issues they may have overlooked in private
sessions to obtain the necessary movement toward settlement. See “What Do Carriers Look For In A Mediator”,
at Tab H. Q: Is it appropriate for a mediator to point out that a party may have overlooked or perhaps incorrectly
analyzed an issue?
A: Yes; however, this should be done subtly and in such a way so as not to embarrass any of the parties.
**********************************************************
THE MEDIATOR’S CHECK LIST
**********************************************************
ALL INFORMATION WILL BE MAINTAINED IN THE STRICTEST CONFIDENCE.
A CONFIDENTIALITY AGREEMENT HAS BEEN SIGNED BY ALL PARTICIPANTS IN THE MEDIATION BEFORE
THE EXCHANGE OF ANY INFORMATION.
PARTIES
Identify each party and title of all participants involved in the dispute.
Identify each Disputant required to be present during the mediation process.
Identify each decision maker who will not be present during the entire mediation process.
Describe any special needs, demands, interests and goals of each Disputant and Counsel.
DISPUTE
1. Describe each claim, dispute and defense.
Describe each Disputant’s demands —the best case outcome-to be achieved in the Mediation.
Identify and quote the key statutes governing the claims and defenses.
Identify and quote the key cases governing the outcome of the liability issues.
For
example: Stout v. Turney (1978) 22 Cal.3d 718: “Of the two measures the ‘out-of-pocket’ rule has been termed
more consistent with the logic and purpose of the tort form of action (i.e., compensation for loss sustained rather
than satisfaction of contractual expectations) while the ‘benefit-of-the-bargain’ rule has been observed to be a
more effective deterrent (in that it contemplates an award even when the property received has a value equal to
what was given for it.)”
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Identify the legal support for each demand for special, general
and punitive damages.
Identify all defenses to the claims for special, general damages
and carefully review the law that requires clear and convincing
evidence of malice, oppression and fraud to support punitive
damages.
Identify key disputed facts discussed in the legal briefs.
Identify any key facts and legal issues overlooked by Counsel and
the Disputants and strategically and in private caucuses review
them with counsel out of the presence of the parties.

Get the essential information on how to end a
marriage fairly and inexpensively. Can you
really have a civilized divorce? Ending a
marriage is always difficult, but it need not be
defined by financial or emotional conflict.

Identify other issues that may have an effect on the dispute,
including change in case and statute law, change in
management, change in key decision maker, vacations, trial
dates, motions for summary judgment, divorce, employment
termination, surgery, promotion, restructure of company,
bankruptcy, sale of business, cancellation of insurance coverage,
and the need for closure.
Should the mediation be conducted in segments? For example,
if the claimant is rehired in a wrongful termination claim will the
damage claim be resolved? If the franchisor reinstates a franchise
will the damage claim be resolved? If the insurance company
renews the insurance policy will the claim for bad faith be
dismissed?

The countries of China, Taiwan, Singapore,
Japan, Korea, Malaysia, Philippines, Indonesia,
and Thailand are brought together for the first
time in an integrated and systematic work
outlining each country's cultural themes,
cultural practices, and preferred conflict
resolution mechanisms.

Identify possible resolutions of dispute by restoring, creating or
enhancing a commercial relationship that the defendant may be
able to provide as an alternative to payment of money damages.
For example, a HR Director may be able to re-hire an employee
without consulting with a higher authority, whereas the
payment of a damage claim may have to go through several
levels of review and approval and consultations with the
company’s risk manager for reporting to an insurance carrier or
audit committee.
EVIDENCE:
Identify and highlight key provisions of the key documents each
party relies on to support a claim or defense.
Identify key witnesses necessary to support each Disputant’s
claim or defense, and ask if it is documented and admissible at
trial.

The award-winning first edition of The
Promise of Mediation, published ten years
ago, is a landmark classic that changed the
field’s understanding of the theory and
practice of conflict intervention.

Identify key authenticated documents that have been exchanged
to support or refute the damage claims.
Identify all out-of-pocket expenses (loss of earnings, medical
bills, repairs) and if documents verifying their validity have been
exchanged to support or refute the claim.
Continued, page 13.
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Surrounded by like-minded
colleagues, there is much to learn.

Speakers at PMI readily take
detours based on audience
questions and interests. The
critical element is providing
take-aways.

PMI classrooms are small and allow
one-on-one communication and
interaction.
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Identify a key decision maker who has surfaced during the mediation and get their contact information.
Have arrangements been made to assure that the identified decision makers will be present during the mediation
and do the parties need to make arrangement for a video conference?
Which newly identified decision makers will not be able to participate in the mediation process? Should the
mediation be rescheduled?
Identify all people who have had input on the value of the claim and get their contact information. Sometimes it
is necessary during the MP to deal with sources of misinformation upon which a Disputant is relying in making a
settlement demand that Counsel has not been able to identify.
Will an expert (and describe the area of expertise) be helpful in resolving the Dispute. In major cases it is
beneficial to have the experts’ reports and the experts available for consultation. In construction disputes and
malpractice actions it is useful to have the experts on-hand to answer questions that arise during the MP.
Will it be necessary to postpone the mediation pending a verification of an appraisal, an expert opinion or other
information that needs to be made available to key decision makers?
SETTLEMENT
Identify all contact information for all sources of insurance or other funds that will be available to pay a
settlement.
Carefully review and document prior offers, counter offers and settlement discussions? Note it is not unusual for
Counsel and the Disputants to state that those damage claims are off the table because time has expired and
more costs have been incurred.
Describe what each Disputant demands as the minimum acceptable settlement to avoid a trial or other action
that may occur to affect the parties’ decision making during the mediation. For example, will a new case limit
the amount of Brandt fees that can be collected from the Insurer in a bad faith action?
Identify other cases or settlements with similar facts and bring them to the attention of Counsel to show
outcomes that are different than the Disputants’ expectations. While each case is unique, experienced litigants
such as corporations and insurance companies, have access to data based on a large volume of case resolutions
upon which they rely in making settlement offers.
Continued, Page 14.
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Is there a settlement in-kind or a source of creating settlement value other than the payment of money that may
result in resolution of the dispute? For example, in a dispute over the under-sized beams for a construction
project, will the under-sized beams create value for another use on an another construction project? In looking
for value or settlements in-kind, the Disputants should be encouraged to look for all potential sources of value
and cash equivalents.
RESOLUTION
Is a partial resolution possible?
Have the parties documented the settlement and final resolution in an enforceable format in compliance with
the law?
Is the settlement confidential? If so, under what conditions may it be disclosed?
Has the mediator completed her case file, closure documents and procedures for any future references to the
mediation. In court-annexed mediations the Mediator must file a form stating the matter resulted in partial
agreement, total agreement or non-agreement.
If you have made a mediator’s proposal, retain a copy for your files and note if it was accepted or why it was
rejected. Learn from your mistakes by noting if the impasse could have been resolved by other suggestions. Ask
the parties if they want to keep lines of communication with the Mediator open if a settlement is not concluded.
1. FEES
Is there a dispute between the parties and their lawyers about the amount that is owed to the lawyers? Be careful
in getting involved in a fees dispute because it is a no win situation for the Mediator.
Is there a dispute between a party and her insurance company over coverage, funding the settlement and legal
fees and costs? Do not let the funding sources leave the mediation without a written agreement on funding the
settlement.
Identify the legal basis for the claim of recovery of reasonable attorney fees and costs. Leave the recovery of legal
fees for review after the damage claim has been valued so the amount of legal fees and costs can be evaluated in
light of the value created for the Disputant.
Has the Mediator made arrangement for final payment of her fees, received evaluation forms of her performance
and obtained permission to use favorable evaluations by Counsel and Disputants as references for marketing
purposes?
_________
* David Laufer, Esq., is the founder of Dispudiate® ADR
Services. Mr. Laufer most recently served as general counsel of
a public company where he was in charge of all insurance
matters, risk management, regulatory compliance and
litigation. While a senior partner in a large California law firm
he served on the audit, compensation and risk management
committees as an independent director of a public company.
His ADR Practice focuses on litigation and arbitration
involving insurance coverage, franchise claims, manufacturer,
distributor, licensor/licensee litigation and buyer breach of
warranty claims against sellers of businesses. He graduated
from Loyola University School of Law (Los Angeles) and has
practiced law in California since 1968. He teaches “Current
Legal Mediation Practice Issues for Lawyers and Mediators” at
UCSB. DavidLaufer@Lsirllc.com, www.lsirllc.com.
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Eldercare Mediation: A New Way
to Make Decisions Regarding
Aging Parents
By: Janet Mitchell*

"Mother should live in a retirement home where she can get help if she needs it."
"No way! Mother wants to stay in her house, and if you'd just help her more, she could."
"Why can't you kids get along? I didn't raise you to argue with family like that."
Being estranged from your family can affect all aspects of your life. Adult brothers and sisters often disagree
on the provision of care for their parents. Unfortunately, few families even consider advanced planning with
regard to eldercare. When hasty decisions are made at the time of an emergency, lifelong sibling animosity may
result due to deeply hurt feelings. Since children value personal affection from their parents and detest
favoritism, the perception of favoritism to the caregiver can lead to hostility among siblings. That can adversely
affect the caregiver's health and sense of well-being, resulting in suffering by the parent. If the parent deeds the
family home or changes his or her Will in gratitude to the caretaker, additional animosity arises.
A study found that "nearly 40 percent of adult children providing parent care reported serious conflict with a
sibling, usually related to lack of sufficient help from that sibling." The study is cited by Deborah B. Gentry in
her article "Resolving Middle-Age Sibling Conflict Regarding Parent Care", Conflict Resolution Quarterly, Vol.
19:1, Fall 2001, p. 35. And families are changing more and more--they are smaller, more urban, and are more
widespread geographically. In addition, gender roles have changed and there have been numerous technological
improvements, with better health care resulting in longer lives. Gentry, p. 31.
What Can We Do to Preserve Our Family Relationships?
Treat your parents as you want to be treated, return their caring love, and find a strategy that works for all of
your family members. Good solutions begin with healthy conversations, not with arguing. Family members need
to reach a fair agreement sharing responsibility. Family mediation is a new, more effective way to make decisions
as a family. Middle-aged brothers and sisters can work with their parents to come up with the best solutions
while preserving their dignity and their relationships. With aging, there will still be difficult changes in family
relationships.
Continued, Page 16
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How to Make the Most, from page 15.

An adult child may view a parent as a wise protector--someone to turn to
in times of great strife. But when the same child becomes the caretaker for
the parent, family dynamics will change.
What Is Family Mediation?
Mediation is a new way to find the best possible answers to these
important quality-of-life questions. In mediation, all family members
including the parents agree to the process, and agree to the inclusion of any
other participants. They might choose to include the children's spouses,
grandchildren, other relatives, parents' friends, caregivers, medical providers,
pastors and lawyers. Mediation is time-limited and goal-focused. The
mediation process itself tends to provide a safe place for respectful, civilized
conversation. In this atmosphere, differences can be discussed, information
can be gathered, and agreements can be reached.
What Kinds of Decisions Can Be Discussed?
Topics are chosen by the family and may include parental living
arrangements, health and personal care (such as driving ability), provisions
in the case of terminal illness, home upkeep and repair, financial concerns,
nursing home care, trust and estate issues, guardianship, power of attorney,
as well as relationships between parents, grandparents and grandchildren.
Families can use mediation to avoid guardianship proceedings at which a
parent's incompetency must be proven in court. Children and parents may
work to develop agreement as to which child should hold the parent's power
of attorney and which should serve as the parent's health care representative.
What Does A Family Mediator Do?
A family mediator:
* is a neutral third party who helps the family with appropriate processes
in order to help them reach true consensus on decisions regarding
eldercare.
* helps clear up misunderstandings, provides for the expression of true
feelings, and keeps the family on track.
* helps family members heal hurt feelings, as well as working to avoid
blame and self-pity.
* provides for future modifications of their written agreement as the need
arises.
* involves the parents in the process focusing on their capabilities rather
than their perceived incapacities. Attorneys often deal exclusively with
a guardian or attorney-in-fact, but in mediation, parents can be
included fully or to the extent possible.
* encourages family members to focus on what is in the best interest of
their parent.
* helps the family members consider as many options as possible, and
* helps them evaluate options while leaving the decision making to the
family.
What Does A Family Mediator Not Do?
* make any of the decisions for the family. Rather, the mediator keeps the
family focused on priorities and opportunities for clarification.
* provide family therapy, although mediation may prove to be
therapeutic.
Continued, Page 17.

Some
Thoughts
“The greatest lesson in life is to
know that even fools are right
sometimes.”
— Winston Churchill
“An ounce of mediation is worth
a pound of arbitration and a ton
of litigation!”
— Joseph Grynbaum
“In the middle of every difficulty
lies opportunity.”
– Albert Einstein
“Discourage litigation. Persuade
your neighbors to compromise
whenever you can. Point out to
them how the nominal winner
is often the real loser — in fees,
and expenses, and waste of
time. As a peace-maker the
lawyer has a superior
opportunity of being a good
man. There will still be business
enough.”
– Abraham Lincoln
“If necessity is the mother of
invention, conflict is its father.”
— Kenneth Kaye
“When you’re at the edge of a
cliff, sometimes progress is a
step backwards.”
— Anonymous
“I’ve always felt that a person’s
intelligence is directly reflected
by the number of conflicting
points of view he can entertain
simultaneously on the same
topic.”
– Abigail Adams
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* practice law while serving as a mediator, although many mediators are also attorneys. However, family
members are entitled to legal advice from their attorneys at every step of the process before signing any
agreements.
What Role Do Family Members Play in Mediation?
* The family members make decisions with and for their relatives even though they may have differences in
philosophy, as well as in their time, space and financial resources.
* Their parents maintain their dignity and autonomy by being involved as much as possible.
* Mediation brings family members closer together to improve their communication skills and work
collaboratively.
* Finances and tasks can be divided up rather than falling on one child's shoulders, and
* Children unable to attend due to distance can still take part by telephone or other electronic means.
What are the Advantages of Family Mediation?
* Parents can maintain their dignity and autonomy by being involved as much as possible in decision making.
* Finances and tasks can be divided up, rather than falling on one child's shoulders.
* Participants can build a "custom-made" plan that works well for them.
* In a private, informal setting, the mediator will help them overcome obstacles that block problem-solving.
* Families that turn to family mediation can improve their relationships and show loving care for their
parents.
"I am so pleased that you agreed to take care of Mom three weeks a year so I can go on vacation. It helps me
just to know you'll be there for me, and I appreciate your financial contributions as well. "
"Well, it only seems fair to share the responsibility. Just because you live near Mom doesn't mean you should be
the only child caring for her."
"I'm so glad you kids worked this out with me. Now I know you can still count on each other after I'm gone."
__________
* Janet E. Mitchell, J. D., Attorney-Mediator, is director of the Midwest Mediation Training Center. Janet has mediated
over 850 disputes and teaches both basic and advanced mediation skills. She also serves half-time as Bluffton University
Mediation Coordinator. Janet is a mediation pioneer, most recently co-founding www.EldercareMediators.com. Since
1986, she has worked with Indiana's judiciary and bar associations to establish mediation in the court system. Janet is an
Advanced Practitioner member of the Association for Conflict Resolution, and co-chaired the state bar's first mediation
ethics committee. She co-founded a number of organizations, including the Church of the Brethren's Ministry of
Reconciliation and Fort Wayne's Common Ground Community Dispute Resolution Center. Janet is listed with Indiana
Association of Mediators’ Directory, and the Indiana Court's Registry of Civil Mediators and Registry of Domestic
Relations Mediators. She serves as a United States Postal Service REDRESS Mediator, mediator for the Transportation
Security Administration and the Indiana Special Education, and mediates Americans with Disabilities Act cases for the
Department of Justice. Janet received her undergraduate degrees in Psychology and Political Science from Elmhurst
College, and her Juris Doctor from the University of Michigan Law School. She is licensed to practice law in Indiana, and
authored the ethics chapter for the Indiana Dispute Resolution Manual.
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The Mediators Role:
Tackling Their Illusion of
Objectivity
By: Elizabeth A. Moreno

*

We heard Supreme Court Justice Antonin Scalia indicate that there was no conflict of interest in going on an
exclusive hunting trip with Vice President Dick Cheney, who is involved in a case now before the Court. In
December top scientist at the National Institute of Health, acknowledged taking consulting fees from drug
companies with products being evaluated by the NIH. And earlier this year, Rep. W. J. Tauzin (R-La), chairman of
the House Energy and Commerce Committee, became the subject of debate when it became known he was being
offered jobs by powerful motion picture and drug industry lobbies with issues before the committee.
Whether it is an employer weighing the promotion of a long-time friend, who is not qualified for the job, or the
coach of your son’s little league team, who wants to place his talent-less son as the starting pitcher, we think that
if we can step back and be objective that this will insure impartiality. Psychologists who study the effect of bias on
decision-making indicated that we are always wrong if we think that we can be impartial and exhibit no bias.
Recent studies of employment discrimination jury verdicts in California, substantiated the bias of humans.
How can mediators tackle their illusion of objectivity and keep neutral during the mediation process?
Psychological studies have shed the light on biases in human beings and give mediators guidance in keeping
neutral.
Human Beings’ Unconscious Bias
Researchers of studies conducted by Stanford University, have concluded that even when we think we are
compensating for our bias, it is not something we can easily remove or factor out of our decisions because it
operates unconsciously. We are far better at spotting bias in others than in ourselves. Researchers in the Stanford
University study concluded that there is an assumption that our own golden rule of objectivity works well for
ourselves - but others’ rules do not work for them. The Bias Blind Spot: Perception of Bias in Self Versus Others
(2002). The same person who is fairly objective when judging himself or herself may be highly biased when
assessing others or vice versa.
Continued, Page 19.
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Interesting
Mediation
Blogs
Negotiation Law Blog
http://www.negotiationlawblog.com/

Indisputably
http://www.indisputably.org/

Disputing
http://www.disputingblog.com/

Mediation’s Place
http://www.disputingblog.com/

Schau's Mediation Insights
http://schausmediationinsights.blogspot.
com/

Conflict Zen
http://lenski.com/

The Strategic Mediator
http://uwwm.blogspot.com/

Eye on Conflict
http://eyeonconflict.com/

Kluwer Mediation Blog
http://kluwermediationblog.com/

Objectivity, from Page 18.

Researchers have concluded there is no way to predict whether a
person is likely to be biased or unbiased, or when. And contrary
to expectations, a successful career built on making carefully
reasoned decisions may only reinforce the illusion of objectivity.
How do mediators deal with these unconscious biases?
Researchers have suggested that in the best of all possible worlds,
people should come to recognize that they are no less susceptible
to such biases than their adversaries. In the imperfect world, we
should at least endeavor to practice a measure of ‘attributional
charity.’ We should assume that the ‘other side’ is just as honest
as we are (but not more honest) in describing their true
sentiments - however much of these may be distorted by
defensiveness, self-interest, propaganda, or unique historical
experience.
Given this daunting research as to our unconscious biases and
how our own biases of others are unpredictable conscious
behaviors, how can mediators conduct a fairly objective
mediation and leave their biases behind? How can mediators
create a neutral playing field for claimants or litigants?
Recognizing Biases Forms a Neutral Mediator
Mediators have to recognize that they have biases. We all have
biases. We have all had negative experiences that have colored
that experience by an explanation that it was caused by
something else, e.g., that I lost my job because I had a male
supervisor who did not like me. From then on the memory of the
disaster is colored by the experience, the perception and the bias
against male supervisors. Mediators may argue that because they
are not the ultimate decision makers in a mediation, they do not
need to be aware or even recognize their biases.
However, in not recognizing their own biases and
acknowledging that they are susceptible to biases, they are
creating barriers to resolving conflict. They strive to remove
barriers in a mediation process, but if they are not cognizant that
they have biases and may be creating a barrier, the mediator will
never become a true neutral.
Continued, Page 20.
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If someone remarks during mediation that the mediator’s opinion is biased, the mediator should stop and think.
Remember, studies show that we can be biased when assessing others or vice versa but there is no way to predict
when we will be biased or unbiased.
Many mediators move from being facilitative to evaluative in the mediation process. In being an evaluative
mediator, they are sometimes asked to evaluate the merits of the case, the credibility of the parties and the
ultimate settlement value. The evaluative technique can cause mediators to take on an adversary position and
thus become susceptible to their own biases and ultimately create a barrier to settlement in the mediation
process. The mediator loses the attributional charity, assuming that one side is just as honest as the other side.
The mediator places a barrier to resolving the conflict by losing the search for the common ground.
In order to remain neutral during mediation, the mediator should not be bated by the parties into rendering a
jury verdict or think that he or she will offer a uniquely objective perspective on the truth. Such an opinion
would likely be dismissed by both parties for being biased. There are many tools that can achieve an evaluation of
the case and bring the parties to a common ground and closer to settlement, instead of being the jury and
rendering the verdict. The open-ended question, with follow up questions, is the best tool which will guide the
parties in evaluating their own case and at the same time raise issues that they may not have thought about and
lead to the creation of common ground.
For example in a discrimination action, the mediator may entertain the question to the parties, as to how a
jury sitting in a specific judicial district would view the parties based on his or her sex, sexual orientation or race.
Or ask the party, in coming to a settlement demand or offer, by what percentage was it increased or lowered
based upon the judicial district that the case is pending? Pointing out weaknesses of a party’s case will also force
the parties to evaluate the case, but do it in a non-confrontational manner. Again, ask the open-ended question
in order to avoid any of the mediator’s unconscious biases from being revealed. Parties would prefer to have
these type of discussions at a mediation rather than during trial.
If it gets to the point that the parties are demanding a mediator’s proposal and if it the last alternative, the
mediator should keep in mind that he or she is judging himself or herself as to how well the mediator can predict
the settlement value (remember studies show that people are fairly objective when judging himself or herself).
Most mediators have become less biased with these assessments, by being familiar with jury verdicts, keeping
track of other settlements they have achieved with cases that have similar factual situations.
One Mediator is Better than 12 Unknown Biases
Given that we have unconscious biases and are susceptible to biases, would it not be better to take it to trial
and even the playing field by having 12 persons render a verdict, instead of using a single mediator? Studies have
shown that juries do not render unbiased decisions. With a jury of 12, the parties are dealing with 12 unconscious
biases who make the ultimate decision in resolving the dispute rather than a mediator who is acting as a catalyst,
not the ultimate decision maker, to resolve the action.
The biases of jurors have come to light in employment discrimination cases involving women and minorities.
David Benjamin Oppenheimer, who is a professor of law at Golden Gate University School of Law, found that the
deck is stacked against minorities and women in employment discrimination cases. Oppenheimer came to the
conclusion that California juries exhibit biases against minority women and that their biases are even greater
than plaintiffs’ lawyers anticipate. His conclusion was based upon a study he conducted covering two years of
reported jury verdicts in California employment-law and employment-discrimination cases which revealed that
plaintiffs won just slightly more than half of the cases tried. Oppenheimer broke out the cases by category and by
the plaintiffs’ racial and gender characteristics, and found that African-American women bringing sexdiscrimination and race-discrimination claims won only 17 percent of their cases. By contrast whites claiming
reverse discrimination, and men claiming sexual harassment by other men, won all their trials.
Oppenheimer entertained many reasons for this anomaly and dismissed each of them. He looked at whether
employers may have a certain advantage in discrimination claims because they are ‘repeat players’, however
found in other areas of employment litigation where employers are ‘repeat players’ plaintiffs have ‘normal’ or
even ‘high’ success rates.
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He also entertained the notion that employers are more likely to win because they perceive themselves as having
more at stake, however other discrimination plaintiffs and other employment-law plaintiffs had significantly
higher success rates. Finally, he dismissed the notion that the findings were a product of random chances. He
referred to other studies throughout the United States showing low women and minority plaintiff success rates in
discrimination litigation. He pointed to the fact that ample evidence exists of discriminatory attitudes in other
areas of society toward minorities that further bolster his conclusion.
This alarming study should prompt the parties to seek the services of a mediator to resolve their action. First, a
mediator brings the parties together in an attempt to resolve the action. The mediator is not a fact finder or a
decision maker. The parties make the decision to resolve the conflict. The mediator is the catalyst to achieve a
resolution. Even though the mediators may lead the parties to evaluate the case, the parties still make the ultimate
decision to resolve the action. When a party is before a jury, not only does the party have to present the facts, but
the party has to present the facts in such a way as to not raise the unconscious biases of the jurors, whatever they
might be. Trial attorneys are very resourceful and talented in trying a case, but sniffing out those unconscious
biases is a daunting and insurmountable task. When it comes to mediation, the biases that are on the table should
be those of the parties, who will ultimately have to evaluate their own biases which should lead to a settlement.
The biases of the mediator should not come into play during mediation and do not come into play when the
ultimate decision to settle is reached.
So the questions remain, are Supreme Court Justice Antonin Scalia, the top scientist at the National Institute of
Health, Rep. W. J. Tauzin (R-La), chairman of the House Energy and Commerce Committee, the employer
weighing the promotion of a long-time friend or the coach of his son’s little league team unbiased? Studies
reinforce that all of these individuals are biased. Tauzin has recognized his bias by resigning as committee
chairman. Scalia and NIH scientists said, that despite appearances, their judgment had not been compromised,
that they were capable of making independent decisions uncolored by bias. As researchers have indicated, a
successful career built on making carefully reasoned decisions may only reinforce the illusion of objectivity. Scalia
and NIH Scientists are a perfect example of the illusion of objectivity.
__________
* Elizabeth A. Moreno is a mediator and arbitrator in the Los Angeles area and will travel to resolve disputes within the Los
Angeles, Orange, Ventura, western San Bernardino and western Riverside Counties. Ms. Moreno has been a mediator
since 2000 and concentrates in the areas of labor, employment, real estate and insurance. She has served as a neutral
in hundreds of cases. Ms. Moreno is serving a three year appointed term with the California State Bar ADR Committee
and serves as the chair of the Diversity subcommittee. Prior to becoming a full-time mediator, Elizabeth was a trial
attorney for twenty years, handling large exposure complex cases and class actions involving employment, insurance, real
property, and business issues.

Continued, Page 22.
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